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Avoiding Litigation With Disgruntled Bidders

In the typical corporate “auction” situation in which bids are solicited – either for
the company as a whole or for a business unit – the company or its banker sends a letter to
prospective bidders establishing the procedures that will be followed. Commonly, the letter will
expressly reserve to the seller the right to amend or modify the procedures, to enter into or
discontinue negotiations or agreements with any potential purchaser at any time, and to reject
any or all proposals for any reason. It is also common for the seller to state that neither it nor its
representatives will have any liability or obligation to any prospective purchaser as a result of the
rejection of any proposal the bidder may make.

The purpose of these procedures is to give the seller and its advisers the most
flexibility to conduct the auction in a manner to maximize value – taking into account all
relevant factors, including price, form of consideration, certainty of consummation – and to
avoid litigation with disgruntled bidders over the “fairness” of the auction. A recent decision by
a New York federal judge suggests that companies and their advisers should review their bid
procedures to assure that these objectives are fully met. Solow v. Conseco Inc., 06-Civ-5988
(S.D.N.Y. Jan. 11, 2008).

The case arose out of the sale of the General Motors building in 2003. Conseco,
which controlled the building, conducted an auction under a set of procedures that included a
standard provision permitting Conseco “in its sole and absolute discretion, to accept or reject any
offer for any reason.” Three years after the sale was concluded, one of the losing bidders,
Sheldon Solow, filed suit, claiming that the auction was a “sham designed to use Solow and
other bidders as ‘stalking horses’ to establish the price” that the wining bidder ultimately paid.
On a motion to dismiss decided under New York law, the court sustained Solow’s claim that
Conseco had failed to conduct a “fair” auction and had fraudulently induced Solow to submit a
bid.

Since the decision was rendered on a motion to dismiss, there is a serious question
as to whether Solow will ultimately prevail. There is also a serious question as to whether the
decision is legally correct; among other things, it is hard to see how a participant in an auction
can claim that it was fraudulently induced into submitting a bid when it was advised in advance
that its bid could be rejected for any reason and that the rules of the auction could be changed at
any time. Nonetheless, the decision suggests that companies and their advisers should include
language in their bid letters that, to the extent possible, minimizes the risk that suits of this type
will be permitted to proceed. To that end, bid procedure letters should be absolutely clear that
the company has no legal, fiduciary or other duty to any bidder with respect to the manner in
which it conducts the auction. Bid procedure letters should also include an express disclaimer
that the bidder is relying on any express or implied representation concerning the manner in
which the auction will be conducted. In the end, nothing can assure that a litigious participant in
an auction will not challenge the result after the fact. In light of the Solow decision, however,
renewed focus on bid procedure letters is warranted.
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